
Extract from Hansard 
[COUNCIL — Tuesday, 13 August 2013] 

 p3200b-3210a 
Hon Sue Ellery; Hon Lynn MacLaren; Hon Dave Grills; Hon Nick Goiran; Hon Peter Katsambanis; President 

 [1] 

CRIMINAL CODE AMENDMENT BILL (NO. 2) 2013 
Second Reading 

HON SUE ELLERY (South Metropolitan — Leader of the Opposition) [8.25 pm]: I rise to indicate that the 
opposition will be supporting the Criminal Code Amendment Bill (No. 2) 2013. Clauses 4 and 5 of the bill 
respectively amend sections 297 and 318 of the Criminal Code to include mandatory imprisonment for assaults 
causing grievous bodily harm, in the case of section 297, or bodily harm, in the case of section 318, if the assault 
is upon a youth custodial officer appointed under the Young Offenders Act 1994. Youth custodial officers are 
the equivalent of prison officers. However, they look after prisoners who are detained under the Young 
Offenders Act; that is, they look after juveniles who are in detention. Youth custodial officers work only in a 
detention setting. During the course of the briefing I asked about assault numbers in respect of youth custodial 
officers. The assault numbers are relatively low. However, that needs to be put in the context of there being at 
any one time about 180 youth detainees, as opposed to about 4 000 adult prisoners. I was advised also that over 
the most recent period of about three years, there were 52 assaults. Four of those assaults were serious, and eight 
of those assaults resulted in physical harm that required either a hospital presentation or some kind of medical 
response. I asked also whether any youth custodial officers had been the subject of an assault during the recent-
most unfortunate activities in our youth justice settings, and I was advised that although no youth custodial 
officers had been assaulted during the course of the riot that occurred, an incident occurred immediately post the 
riot—I am led to believe that it was not linked to the riot—that did meet the definition of an assault.  

When the legislation came before Parliament in 2009 to give effect to the mandatory sentencing provisions for 
assault of a public officer, the principle that was applied as to which public officers would be captured by the 
definitions in the legislation was basically that they must be in uniform, and they must be exposed on a daily 
basis to physical risk. At that time, youth custodial officers and their representatives made the point that youth 
custodial officers should have been included in the act. Therefore, youth custodial officers and those who 
represent them are certainly pleased that youth custodial officers will now be included in this legislation. 
Effectively, the Criminal Code Amendment Bill (No. 2) 2013 adds the classification of youth custodial officers 
to the list of people who are already covered by that legislation. The interesting thing about the legislation is that 
at the time the government announced that it would introduce this legislation there was a heightened 
environment in the community, particularly about an assault against one particular officer, namely Matt Butcher. 
The legislation itself would actually have had no impact on his case.  

A government member: Why?  

Hon SUE ELLERY: I will not go into it now, I will take members down another path; nevertheless, that was the 
kind of environment in which the debate was being held.  

At the time the Premier made the point that if somebody assaults a police officer, then he or she goes straight to 
jail. That was the policy purpose of the legislation we were dealing with at the time. Indeed, an advertising 
campaign was launched by the government two days after the enactment of the amended legislation. I note that 
the first print advertisement appearing in The West Australian on 23 September was under the title that became 
the government’s catchphrase “assault a police officer, go straight to jail”.  
The interesting thing is that the argument at the time made clear that this would do several things—it would send 
an important message to those public officers, not just police officers, who put their lives on the line for the rest 
of us every day in their variety of capacities, that we valued the risk they took on our behalf. Again, it was an 
important thing to do. We were told at the time that it would also act as a deterrent by sending a clear message to 
those who violently assault a public officer that they should not do so because they will go straight to jail.  

At the time the Labor Party argued that we needed to err on the side of sending that message, but to also err on 
the side of recognising that sometimes, for a variety of reasons, an event might happen that, when taken in its full 
context, might mean that it would be best for everyone and for justice if the court was given the discretion in 
certain limited and well-identified circumstances to exercise its discretion about whether or not in all 
circumstances the person should receive a jail sentence. At the time, the Labor Party sought to amend the 
legislation that was then before the house to effectively introduce what became known—in the shorthand term—
as the manifestly unjust amendment.  

The amendment that we sought to make to the legislation at the time was to delete the words that appeared in the 
bill before the house—then it would subsequently become the act. Nevertheless, where it referred to the 
sentencing provisions, to delete the words “as the court thinks fit” and substitute the following — 

, unless — 

(i) that sentence would be clearly unjust given the circumstances of the offence and the 
person;  
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(ii) the person’s criminal record indicates that they are unlikely to be a threat to the safety 
of the community;  

(iii) the imposition of a term of imprisonment would not act as a general deterrent; 

(iv) a term of imprisonment would be contrary to the public interest; 

(v) the court has afforded the victim of the offence — 

That is, a public officer — 

an opportunity to make submissions either personally or in writing as to whether a 
term of imprisonment should be imposed; and  

(b) if it does not sentence a person guilty of the offence to a term of imprisonment, it must give 
written reasons why a term of imprisonment was not imposed.  

The Parliament considered that provision and rejected it. We understand that, but we think that it would have 
made the law a better, more practical way of giving effect to the remedy whereby if someone assaults a police 
officer, he or she goes straight to jail. What happened instead was that the government advised the opposition 
that there would be a set of police guidelines; that there would be someone within the police prosecution service 
who would effectively act as gatekeeper and would screen the possible charges to be laid in the event of an 
assault on a public officer to absolutely ensure that those who had carried out an assault in some minor way were 
not the ones charged; that there would only be charges laid for serious offences. The opposition was assured. The 
government said that it did not want to water down the mandatory sentencing provisions by giving the court the 
discretion to do that. It said that it would put in place a gatekeeping administrative process prior to that within 
the police prosecution service to filter out the cases to ensure those charged with the offence that would result in 
a mandatory sentence are the most serious end of the spectrum. That is what happened. The Parliament debated 
the provisions; our amendments were lost, the bill proceeded and a set of police procedures were put in place.  

I hear a government member ask: what has happened since then? Is it the case that if, in fact, someone assaults a 
police officer he or she goes straight to jail? The people who have the most vested in this matter—that is, the 
police officers through their union—carried out an analysis of the charges and prosecutions. and produced a 
report titled, “Mandatory Sentencing Report”, which was prepared by the Western Australian Police Union of 
Workers, dated April 2013. The report makes the point that the legislation has not delivered the results that the 
union’s members expected. The report states — 

There appears to be a disconnect between what was promised … and what is the reality of the 
legislation. The statistics the Union obtained from WA Police … and other agencies not only 
demonstrated fluctuations in the numbers of assaults since the introduction of the legislation, but also 
highlighted some inherent concerns about the inter-agency recording of specific data.   

The report then sets out the background to the legislation and goes on to state that sections of the wider 
community believed that with the passage of the Criminal Code Amendment Act 2009, we were entering an era 
in which anyone assaulting a police officer would go straight to jail. The report, however, finds that that is not 
the case, and states that there was undoubtedly a drop in the number of assaults in 2011 compared to 2010, and 
also when compared to the year before the legislation was enacted. However, if one refers to the 2010 to 2012 
percentage change as depicted in both tables 5 and 6—I will talk about those two tables in a minute, but it states 
that the number of assaults on public officers had increased since the inception of mandatory sentencing 
legislation. Far from being the deterrent that we were told it would be, it appeared from the people who sought 
this protection and who were the drivers of the campaign themselves that the legislation had not delivered what 
they wanted it to deliver. I note that my friend on the government side of the house is shaking his head at me. I 
welcome his contribution to the debate; I hope he will get up and give his experience.  
In collecting the material, the union obtained data from WA Police, the Director of Public Prosecutions Office 
and the office of the Minister for Police. The first thing it pointed out was that the figures generated by each 
agency often did not correlate, which is not a helpful position to find oneself in. However, the report states that 
the statistics utilised in this report were those the authors believed to be the most meticulously recorded and 
vigorously researched. They also further say that the variations have occurred because of lack of uniformity 
between the databases that record the charge of assault. 
The “Mandatory Sentencing Report” then notes — 

… in 2009, a total of 19 matters were raised to Prosecution for consideration of prescribed 
circumstances; in 2010, a total of 34 matters were raised; in 2011, a total of 40 matters were raised; and, 
at the time of collating the information in 2012, a total of 28 matters had been raised.  
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The document poses the question about jail sentences that have been given for assaulting a Police 
Officer and observes that:  

“Based on the nature of being convicted or pleading guilty for assaulting a Police Officer 
under prescribed circumstances, it could be assumed 20 of the above would have received 
terms of imprisonment for this offence. Others being convicted or pleading guilty to alternative 
charges may have also received a term of imprisonment but this cannot be determined based 
on the information available.” 

More generally, the Union was able to obtain data and statistics from the Minister’s office relating to 
the mandatory sentencing provisions of the Criminal Code. The data obtained from the Minister’s office 
concerned Assault Public Officer (Prescribed Circumstances) without identifying categories of public 
officers, namely Police Officers. The data only assists our understanding of the legislation by providing 
the following broad statistics … 

Table 2 in the report sets out the number of charges laid for assault public officers (prescribed circumstances) 
that led to jail terms. From September 2000 to September 2010, there were nine imprisonments; so 19 matters 
were raised and nine led to jail. From September 2010 to September 2011, there were 10 imprisonments out of 
33 matters that were raised. From September 2011 to September 2012 there were 14 imprisonments out of, at 
that point, 28 matters that had been raised. 
Table 3 shows the number of cases in which the bodily harm element was removed and the assault public 
officers (prescribed circumstances) charge was downgraded, thereby removing the mandatory jail sentence, and 
a noncustodial penalty imposed. This is where the gatekeeper role within the prosecutions office of the police 
had applied the test as to whether the higher or the lower level charge attracting the mandatory sentence should 
be applied, and it had applied the lower level. With regard to the downgraded charges, from September 2009 to 
September 2010, there were four; from September 2010 to September 2011, 18; from September 2011 to 
September 2012, 10, so a total of 32 cases were downgraded by the gatekeeper within the prosecution’s office of 
the WA police service.  

Hon Michael Mischin: Does it say why they were downgraded?  

Hon SUE ELLERY: The note at the bottom of that page says that the electronic record is not always able to 
show when a charge is downgraded.  
Hon Michael Mischin: That is the problem.  

Hon SUE ELLERY: The report is clear that there is a real issue with inconsistent data collection.  

Hon Michael Mischin: It is not just about the data. There are processes in place whereby the evidence still has 
to be assessed to see whether it meets the elements of the offence. I do not have the detail with me, but in light of 
some of the publicity surrounding this report and some of the examples that have been used, it emerged that in 
many of those cases there was a failure to provide adequate evidence on the part of the police officer as to what 
the injury was. 

Hon SUE ELLERY: The report then went on to say that there seemed to be a breakdown in communication 
between the prosecutions office in police and the victims; that is, the people subject to the assault. The authors of 
the report felt, and they describe this in better detail than I can, that the victims were sent a kind of standard 
email and there was then no further communication. The report says that if we are to fix this problem and have 
data that accurately reflects the situation, there must be better communication between the police prosecutions 
office and the victims; that is, the public officers who have been assaulted. The report notes that that is a flaw in 
the way the system has been implemented.  

Hon Michael Mischin: If there are systemic problems within the police organisation as to how it gets its briefs, 
then there is nothing the government can do about that, as opposed to the Commissioner of Police having to 
attend to his own processes. 

Hon SUE ELLERY: The Attorney General could have a chat with the commissioner. 

Hon Michael Mischin: Sure, I accept that, but many of the examples cited are quite explicable as to why the 
victim has or has not proceeded with the lesser charge. Some of those are police officers, as the victim, who have 
not insisted on prosecution for an offence that would lead to a term of imprisonment. For some the injury was 
trivial, like a scratch or a bruise or things of that nature, and it was not the intention of the legislation to capture 
those anyway. I think the opposition would agree that those are the sorts of the things that should not end up with 
a term of imprisonment. Others were failures of complainants to obtain medical reports about their injuries. All 
those cases can be explained away in a variety of ways. I am not trying to trivialise what you are saying; you are 
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working with the material that you have, but with respect the police union has taken a rather superficial approach 
to the legislation and the cases involved.  

Hon SUE ELLERY: I am sure the union will appreciate the Attorney General’s point of view when its members 
read Hansard. The point I am making is that the promise that was made was that if a person assaults a police 
officer, he goes straight to jail. The evidence shows that that is not happening.  

Hon Michael Mischin: Only if you do them harm—bodily harm or grievous bodily harm—not assault.  

Hon SUE ELLERY: There was no line in the ad that said “only if you do them harm”.  

The DEPUTY PRESIDENT (Hon Simon O’Brien): Order, members! The Leader of the Opposition is making 
her speech and although she is entertaining some brief interjections, and that is fine, it is the Leader of the 
Opposition who has the call.  

Hon SUE ELLERY: Table 4 refers to the number of cases in which the assault public officer (prescribed 
circumstances) charge was either dismissed by a court or withdrawn from a hearing. From September 2009 to 
September 2010, six charges were dismissed and none were withdrawn. From September 2010 to September 
2011, nine charges were dismissed and two were withdrawn. From September 2011 to September 2012, three 
charges were dismissed and two were withdrawn. A total of 18 cases were dismissed and four cases were 
withdrawn.  

The report goes on — 

Tables 5 and 6 outline information the Union received from WAPOL in February 2013 regarding 
assaults on public officers without either identifying categories of public officers, namely Police 
Officers, or instances of bodily harm (where the prescribed circumstances charge would be pursued). 
The data did not encompass any statistics from 2009. It was broken down for us by month and by the 
districts across metropolitan and regional WA. 

I will refer to table 5, “Assaults on Public Officers—numbers of incidents”, and the totals and percentage change 
across 2010, 2011 and 2012. In the metropolitan area, for assaults on public officers from 2010 to 2011, the 
change was a drop of 8.3 per cent. From 2011 to 2012, there was an increase of 11.5 per cent. From 2010 to 
2012, it was a net increase of 2.3 per cent. In the regional areas across the same period of 2010, 2011 and 2012, 
the percentage change from 2010 to 2011 was a 12.7 per cent decrease in the number of assaults on public 
officers. However, from 2011 to 2012 there was a 25.7 per cent increase in the number of assaults on public 
officers. The total percentage change from 2010 to 2012 was a 9.7 per cent increase in assaults on public 
officers. For the whole of the state, if we combine the metropolitan and regional figures, from 2010 to 2012 there 
was a percentage increase of 5.4 per cent in “Assaults on Public Officers—number of incidents”. Table 6 is 
“Assaults on Public Officers—number of offences”. Table 5 shows the number of incidents, so how many times 
assaults on public officers happened, and table 6 is the number of offences that the people engaged in those 
incidents were then charged with. Both tables cover the same period—namely, 2010, 2011 and 2012. From 2010 
to 2012, there was a 6.8 per cent increase in the number of offences in the metropolitan area. In the regional area, 
from 2010 to 2012, there was an 11 per cent increase in the number of offences. For the whole of the state, which 
is the average of those two, there was an 8.6 per cent increase in the number of offences.  

The point that the report makes—the Attorney General referred to this before—is that conflicting data is being 
received from various agencies and there is a lack of documentation about the category of public officers. The 
police union was obviously looking for those numbers to be broken down for police, in particular, but what it got 
was data for the broader public officer category. From that data, the union reaches the conclusion that — 

From the end of 2009, around the time of the introduction of the amended legislation, until the end of 
2012, we can see in tandem a decrease in the number of assaults on public officers and an increase in 
charges being pursued under the Assault Public Officer (Prescribed Circumstances) until 2012, which 
sees the reverse occurring—assaults increase whilst charges laid under the mandatory sentencing 
scheme decrease marginally. 

That is why the union says that it does not believe that the legislation had the effect it was designed to have and 
it is very concerned about that. 

The Criminal Code Amendment Bill (No. 2) 2013 before us today adds another category of public officer to the 
list of officers who are afforded the protection of the mandatory sentencing provisions. We will support the bill, 
but we think that we need to take off the rose-tinted glasses and look at this with clear eyes and better data. All 
evidence to date indicates that it has not resulted in the effect of that catchcry, “Assault a police officer, go 
straight to jail”. 
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HON LYNN MacLAREN (South Metropolitan) [8.52 pm]: The Greens do not support the Criminal Code 
Amendment Bill (No. 2) 2013. It is not surprising; we have opposed mandatory sentencing every single time that 
any government has tried to introduce it. Just briefly—I do not want to belabour the point—we still believe that 
courts should determine sentences, not parliamentarians. This amendment bill just adds another category of 
officer to the class of officers for whom a crime committed against them would result in a mandatory sentence; 
however, it is relevant to note that any extension of that would be an extension of mandatory sentencing.  

I heard Hon Sue Ellery give quite a bit of evidence about the lack of evidence that mandatory sentencing is 
indeed effective as a deterrent. In the United States, one of the many crimes that it has been applying mandatory 
sentences to was recently revoked, I believe, only yesterday or the day before. In the decade or so that the 
United States has been experimenting with mandatory sentencing for crimes, that experiment has indeed 
proven—there is a lot of evidence—that mandatory sentencing does not work as a deterrent. The point is that 
mandatory sentencing revokes the ability of judges to closely consider the individual circumstances that are 
involved. In this circumstance we are talking about youth custodial officers. I would like to have on the record 
that this mandatory sentence will not apply to people who are 16 years old and under. I believe that in the 
original legislation perpetrators aged 16 and under were omitted from these sentences. These are youth custodial 
officers, so they are probably dealing with young people; therefore, how many people will be affected and how 
many perpetrators do we expect to catch with this? 

I want to quote one of the honourable members in the New South Wales Parliament, David Shoebridge, who 
said, “It’s the diversity of the human condition.” That is a beautiful turn of phrase, but it makes us think about all 
the different kinds of people in the world who might be captured by this legislation. We have a court system that 
can take into account individual circumstances when people fall foul of the law. That is the courts’ purpose; it is 
not our purpose here to set a blanket law. The courts have to be given some discretion, especially when dealing 
with young people. I know that this chamber has considered that many times on different amendments. When we 
are dealing with young people, we need some discretion to truly mete out a punishment that is appropriate to the 
crime. Adults may be a  different case in point, but this deals with young people and these are youth custodial 
officers. 

Finally—I am not going to talk about this too much—I would also question where we are going to draw the line 
for who is considered a public officer for whom we wish to extend the protection of a mandatory sentence for 
assault. With this bill we add one more to the list. Are we going to add more people every time a different crime 
occurs to a different person? I think the core of the issue is the violence in our society; the way that some people 
are striking out and hurting other people. If the number of perpetrators of violent crime is increasing, we need to 
tackle that. Mandatory sentencing is not an effective deterrent, so we will not support it. We support tackling 
violence in society and passing good laws that work to address that; we do not think this legislation is it. 
HON DAVE GRILLS (Mining and Pastoral) [8.57 pm]: I have a bit of personal experience as an ex–serving 
police officer. Until February this year, I worked in regional and remote Western Australia. I support the 
Criminal Code Amendment Bill (No. 2) 2013 and I think that its intention is good. We are not looking to stretch 
the boundaries or keep adding people who we see as a public officer. An officer in the youth justice system is 
somebody who works with people who do not really want to comply with what they are saying to them; these 
people are either affected by alcohol, illegal substances or other things. Therefore, I think this bill is a good thing 
and I support it. It just gives people working in that field the opportunity to have that protection. Also, if an 
officer is injured in the line of duty and a person is charged with the offence, they are liable for criminal 
compensation.  
Having said that, with regard to the Leader of the Opposition’s comments on how we gather data, what really 
happens is that there is a whole list of things on a computer that people put in place, and there are assaults and 
there are assaults. The Attorney General has touched on that. I can tell the Leader of the Opposition that the 
usual thing is disorderly conduct, resisting arrest and assaulting a public officer. That is how it goes. Sometimes 
an officer tries to put somebody in the back of the van and they lash out and inadvertently hit them. What the 
member is talking about—the gatekeeper—is not an offence that normally would incur an assault public officer 
charge; that is just resisting arrest, which is quite easily dealt with under current legislation. There are lots of 
things to look at, and I support that. I hear what the member is saying, but once we start to put those kinds of 
things into law and give people the opportunity to find ways not to do what needs to be done, we create grey 
areas. Under the law, the police have to prove the facts beyond a reasonable doubt and the defendant has to 
prove his case on the balance of probabilities. Therefore, gatekeeping is when the prosecutor sits down and 
decides the level of assault and whether it is an assault occasioning bodily harm or an assault occasioning 
grievous bodily harm. Also, people in our judicial system may have been involved in numerous offences. There 
might be an outstanding warrant—who knows! The police never know this when they make contact with or 
speak to a person. Depending on the charge, the person is held in the lockup; they are remanded and then they go 
to court, and because the legal system is the way it is, they are eligible for bail. At some stage down the track the 
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magistrate who looks at that case when it comes before him will take into account that this person has already 
served some time in custody. That is the fairness in the law. The magistrate will then make his decision on the 
burden of proof and balance of probabilities. I think the reference to “Assault a police officer, go straight to jail” 
is open to interpretation. It is the same as assaulting anybody. I think the law is a good law and the intent is good. 
The law should be extended to people who look after young people in incarceration, so I commend the bill to the 
house.  

HON NICK GOIRAN (South Metropolitan) [9.02 pm]: I rise to make a short contribution to the consideration 
of the Criminal Code Amendment Bill (No. 2) 2013. Mr Deputy President (Hon Simon O’Brien), it is necessary 
for me to make a contribution this evening because it strikes me, having heard the contribution by 
Hon Lynn MacLaren, that in due course we will vote on this bill and will have to choose a side of the chamber 
that we will be standing on. If that is the case, because my name will be listed with those in support of the second 
reading of the bill, I would like to indicate why I have chosen that course of action. It is fair to say at the outset 
that I am not the most enthusiastic of supporters of mandatory sentencing–type reforms. However, that is not an 
absolute statement in itself. I recognise that it is a matter that needs to be considered on a case-by-case basis in 
law reform.  
Hon Sue Ellery mentioned the regrettable case of Constable Butcher. For those not following the debate, the 
reason the law would not have applied in his case was because the accused was found not guilty. It does not 
matter what level of mandatory sentencing–type laws we put in place, they will always work on the basis that the 
accused is actually found guilty of the charge they are accused of. If that is not the case, then naturally there is no 
sentence to put in place and the courts need not consider what the Parliament thinks is an appropriate sentence. 
The real tragedy in case of Constable Butcher—I mentioned this in my maiden speech in 2009—is that the 
circumstances in which that gentleman found himself do not attract a right to criminal injuries compensation 
because of the laws put in place by the last Labor Attorney General in 2003. They are matters that in my view 
require some consideration for reform, and I am pleased to be in ongoing dialogue with our current 
learned Attorney General in that respect. I refer to the issue of mandatory sentencing and why I say it ought to be 
supported by honourable members this evening. It is because when this bill came to my attention in recent times, 
it was necessary for me to have cogent reasons as to why we should support it. It is simply not good enough for 
us to support mandatory sentencing laws, particularly as the house of review, just because it is politically popular 
to do so and certainly not because a union comes to the Parliament to hold a rally and demands that it be done. 
Those are not academically rigorous reasons that would ever attract my support for something as significant as 
mandatory sentencing.  
To the extent that I agree with Hon Lynn MacLaren—it is a rare, rare day when that happens and in this instance 
only in a very small way—I agree that as a general principle the discretion for sentencing ought to be with 
judges. At the end of day that is what they get paid the big bucks for. We get paid fewer big bucks to establish 
the law in the first place, which the judiciary then has the responsibility of implementing. In this regard, I took 
the opportunity in recent times to make some inquiries as to why we would consider supporting this legislation. I 
wanted to know exactly how many incidents of serious assaults and grievous bodily harm were committed 
against youth custodial officers during the last three years. I asked for the last three years because we needed a 
period of time to consider for the purpose of statistical analysis. I wanted to know how many of those types of  
incidents were committed against the officers, such that they would result in a mandatory minimum term of 
imprisonment as proposed in this bill. Ultimately, if it were the case—not to spoil the surprise for those who are 
following—that every time somebody assaulted one of these youth custodial officers they would always find 
themselves in prison for at least three months, which is what I understand is the provision in this bill, and the 
Attorney General can correct me if I am wrong, then there would seem to be no purpose in the bill because then 
there is no basis in fact to say we have a problem in this state that then requires the introduction of mandatory 
sentencing. As it happens, that is not the case in this state, which is why we need the bill. I will explain further. I 
also wanted to know the range of penalties that these offences had attracted over the last three years and whether 
any of these serious assaults and instances of grievous bodily harm against youth custodial officers resulted in 
custodial sentences. I was informed during the briefing I received that the construction of the relevant sections of 
the Criminal Code is such that the Department of the Attorney General cannot distinguish, based on the court 
record, between classes of public officers for the purposes of measuring case outcomes in what are referred to as 
section 297 and section 318 matters.  

The figures that I was able to obtain from the Department of Corrective Services related to the period from 
1 July 2009 through to 22 January 2013. I do not want someone to ask the question: why 22 January 2013? I do 
not know the answer to that; it is simply the period of time provided to me! Perhaps that was when the database 
was last updated—who knows! Nevertheless, it provides a solid period of evidence to consider whether the bill 
ought to be supported. During that period of time, which is just over three and a half years, there were 
52 assaults against youth custodial officers. As Hon Sue Ellery indicated, four of these were for what are referred 
to as serious assaults. According to the information provided to me these events resulted in seven criminal 
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charges, two of which resulted in a term of imprisonment. That was the best available to me at first instance. I 
will detail a little more about that. That was insufficient, so we needed to get some more information as far as I 
was concerned. That tells only the first part of the story. I was told specifically that in terms of assaults by 
juvenile detainees on staff, in 2009–10 there was one “serious assault” against staff and three “assaults” against 
staff. So, one serious assault and three—I hesitate to use the word “common” assault because perhaps those more 
experienced in this jurisdiction may say that is not the correct term to use, but nevertheless an assault that was 
not serious; perhaps we can agree on that. The third category was some “other” form of assault against staff—
there were 11 of those. In total, there were 15 in the year 2009–10. Contrast that to the year 2010–11: there was 
one serious assault against staff, zero assaults against staff and nine other assaults against staff, for a total of 10. 
In the last full financial year of data able to be provided, which was 2011–12, there was one serious assault 
against staff, four assaults against staff and 19 other assaults against staff, for a total of 24. No doubt part of the 
reason there was some concern in this area is that suddenly the number has jumped up to 24 across the financial 
year. Lastly, for that partial period from 1 July 2012 to 22 January 2013 there was one serious assault against 
staff, one assault against staff and one other assault against staff. One need not be a mathematical genius to know 
that that totals three.  

As a result of the briefing, I was informed of a number of statistics regarding assault charges under 
section 170(f) of the Young Offenders Act. I was informed that of these four discrete periods when the data was 
collected, in 2009–10 two offences resulted in a caution or reprimand and one resulted in “guilty, no further 
outcome recorded”. That was a total of three instances in 2009–10 in terms of assault charges under 
section 170(f) of the Young Offenders Act. The statistics indicate to us that in the following year, 2010–11, there 
was a total of one outcome—a loss of remission or additional imprisonment. In 2011–12 it was the same: 
there was one loss of remission or additional imprisonment and two “guilty, no further outcome recorded”. 
Again, that is a total of three instances. There was nothing in that final period between 1 July 2012 and 
30 April 2013.  

Interestingly, according to my notes from the briefing, the Department of Corrective Services advises me that 
they do not define assaults in line with section 222 of the Criminal Code. The Department of Corrective Services 
defines assaults as per the Council of Australian Governments’ National Corrections Advisory Group, which 
classifies them in the following way. I have briefly mentioned them. These are the definitions of those three 
categories I referred to earlier. “Serious assaults” is defined as follows: the victim was subjected to physical 
violence that resulted in physical injuries requiring medical treatment involving overnight hospitalisation in a 
medical facility—for example the prison clinic, infirmary, hospital or a public hospital—or ongoing medical 
treatment. Serious assaults include all sexual assaults, as one would hope. The second definition, that referred to 
simply as “assaults”, is defined as follows: a victim was subjected to physical violence that resulted in physical 
injuries that may or may not have required medical treatment but not overnight hospitalisation or ongoing 
medical treatment. The third category, “other assaults”, is defined as no injury. The victim was subjected to 
physical violence that did not result in physical injuries or require any form of medical treatment. They are the 
three different definitions that the Department of Corrective Services uses for the purpose of those statistics that I 
referred to earlier.  

I was further informed, courtesy of the briefing, as Hon Sue Ellery indicated, that assaults on youth custodial 
officers are relatively rare when one compares them to assaults on other classes of officers. Members will be 
aware that this very small bill we are dealing with this evening simply seeks to insert one extra category which, 
according to the bill, is “a person appointed under the Young Offenders Act 1994 section 11(1a)(a)”. That is the 
extra class of officer that would be captured in the event that this bill passes with the will of the house. I was 
informed that assaults in this instance are relatively rare when compared to assaults on other classes of officer 
and that this does not reflect the detrimental effects of these assaults on the morale of youth custodial officers as 
a whole. I was told that violent assaults have detrimental effects on officers, their families and on corrective 
services as a whole. I am not surprised by that, but as I say if we are going to go into this area we need more than 
that. We need some academically rigorous data or philosophy on which we can hang our hat to say this is why 
we are going down this path; this is why we are going to tell the judiciary they have not been getting it right for a 
period of time now and that we, the law-makers, are asking them to ensure when they see this circumstance to at 
least start at this level. There will always be discretion, notwithstanding what Hon Lynn MacLaren said, because 
there is discretion upwards; that is, give more if the circumstances are appropriate, but at least start at this level. 
That is what we are being asked to do today, assuming that the majority of the house agrees.  

Going back to the briefing that I obtained, I was informed that at present there is an inconsistency to the 
application of the Criminal Code. An example was provided following the well-known Banksia Hill Detention 
Centre riot on 20 January 2013. I was told that one detainee was charged with two counts of assault on a public 
officer and, if found guilty, this individual will be sentenced to mandatory imprisonment as the assault was 
against a prison officer. The point was made to me in the course of the briefing that if the same assault had 
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occurred against a youth custodial officer, it would not have carried a term of mandatory imprisonment even 
though both officers were carrying out the same duties. There is a case as to why we need to consider this 
legislation. As I say, we need more than that. These are reasons we need to turn our minds at first instance to 
why we should be interested in the debate and why we should say the general principle needs to be looked at in 
this instance. There are some good reasons including the morale issue I have raised. However, as I said, we 
really need to know what the courts have been doing when they have been presented with the types of cases that 
will be captured by this legislation. Do they normally sentence people to three months’ imprisonment or more? 
That is the question to which I really wanted an answer from the briefers. I am pleased to say that eventually, 
after some perseverance, I was provided with that information. I thank the briefers for that and for their patience 
with me. I was ultimately told that, upon checking, the seven incidents to which I referred earlier resulted in 12 
incidents of serious assault and assault. Members must remember that we have these sometimes cumbersome 
definitions of “assaults” and “serious assaults”. All 12 of those incidents recorded against youth custodial 
officers by detainees resulted in physical injury of some kind in the period from 1 July 2009 to 22 January 2013. 
Upon further examination, we needed to take into consideration 12 incidents.  

As I said, getting to the heart of the story, what was the outcome in the 12 cases? Six cases ended up with 
sentences of detention or imprisonment ranging from one month to nine months. I will come back to that. The 
very fact that it starts at one and is fewer than three is relevant for our consideration today. One case was still 
before the courts at the time of the briefing. I do not know whether that is still the case, but it is not necessarily 
relevant because of the matters I will explain in a moment. One case was withdrawn and three cases were not 
referred to the court. The department was not sure whether one case had been referred to the courts. That is 
where those 12 cases ended up. As we can imagine, it is always the case that there is a variety of outcomes for 
very good reasons. Sometimes a case is withdrawn. As I said, one of them is still before the courts. The six cases 
in which there were sentences of detention or imprisonment ranging from one month to nine months particularly 
interested me. I wanted to know exactly what the situation was in those six cases, rather than simply being told 
that there were six.  

As I understand it as a result of briefing that I had, in one of the incidents the charge was common assault and 
the resulting sentence was nine months’ detention. If that was the only matter that I knew of and no other 
evidence was able to be provided, I would ask why we needed to bother with this. If only one case has happened 
and if, when it is brought before the courts, the courts use their discretion and apply a nine-month sentence, I 
would wonder why we needed to bother. However, that is not the only case. Some of the other cases bring to 
light the necessity for some concern in this area. One case of assault against a public officer attracted one 
month’s detention while another one attracted two months’ detention. In summary, it is necessary to support this 
bill because with a little forensic analysis and a few extra questions, we were able to find out that in recent 
times—say, in the past three and a bit years—there have been at least two cases in which an individual has 
assaulted a youth custodial officer, that that assault has caused physical injury of the kind that would be captured 
by this type of legislation and that they have been sentenced to only one month’s detention. In addition, if we 
look at the statistics, we are able to appreciate that there have been at least three other cases in which the 
outcome has been only two months’ detention. All up, five cases before the courts have attracted sentences of 
fewer than three months’ imprisonment. 

The question is: as a chamber, what do we think about that? Do we think that when a youth custodial officer is 
seriously assaulted by a detainee, one month’s imprisonment is satisfactory? If we say that no, one month is not 
enough, what about two months, because that has happened on a few occasions? Twice in the past few years it 
has been only one month’s imprisonment and three times it has been only three months’ imprisonment. What do 
we as a chamber say about that? This evening, in the event that the house concurs with the learned Attorney 
General’s bill, we are saying to the courts, “No, that is not good enough. We want you to start at three months.” I 
might add at this point the answer to the question of Hon Lynn MacLaren about who would be captured in these 
incidents: it is clearly those aged less than 18 years and more than 16 years. Perhaps the Attorney General in his 
concluding remarks might address this because he is very experienced in this area. I imagine there may be some 
circumstances—he will probably be able to think of a scenario—in which someone greater than the age of 
18 years assaults a youth custodial officer. But, in any case, that is a distraction from the point. Certainly, there 
have been cases, as demonstrated by the statistics, in which someone assaults, in a serious way, a youth custodial 
officer who is doing their duty, just the same as the prison officers who are captured by this type of legislation 
and just like the police. I appreciated the contribution by Hon Dave Grills and the personal experience that he 
provided. It is very good that in this chamber we have the benefit of the experience of the learned prosecutor and 
the experienced police officer. It certainly helps us when considering this type of legislation. 

Hon Darren West: Have you got any crooks over there? 

Hon NICK GOIRAN: I could not quite catch the interjection by the honourable member, but I would be happy 
to receive it.  
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Hon Sue Ellery: Any crooks over there?  

Hon NICK GOIRAN: Over where? I assume that quite clearly that is not a reference to anyone in this chamber 
because that would be quite unparliamentary. I assume the member is referring to some other place. 
Nevertheless, despite the attempts of the opposition to distract me and dissuade me from my contribution this 
evening, I want to return to the heart of the debate because it is a very important bill that is before us. As I said, 
we, as a chamber, have to decide whether to send the judiciary the message that there is a starting point and it is 
not one month. In fact, we would be saying tonight, “In those instances when you said it was two months, you 
got it wrong as well. We say that the community that elected us as representatives in this place demands that it 
be three months—minimum.” That is the discretion, I say through you, Mr Deputy President, to Hon Lynn 
MacLaren. The discretion still exists for the judiciary. They can always impose a greater sentence than three 
months’ imprisonment. Nobody is telling them to make it only three months. As I have described, and why I 
have been at pains to explain the statistics this evening, there was even that case I referred to of nine months. So, 
quite clearly, we as a chamber are not saying to only ever make it three months; we are saying that should be the 
starting point.  

In the time I have been in this chamber I have not seen any more concise bills than this. I almost thought I had 
lost some of the pages when I went over to the table to get them. 
Hon Michael Mischin: Drafted by a genius! 
Hon NICK GOIRAN: That is quite right; drafted by a genius, the learned Attorney General.  
Hon Sue Ellery: The humble Attorney General!  

Hon NICK GOIRAN: The humble genius!  

I am being distracted and I need to exercise some self-control. Back to the bill. As I say, it is a very concise bill, 
nonetheless, this is a matter of critical importance. In all seriousness, I tell members that it is serious for exactly 
the reasons Hon Lynn MacLaren outlined. But unlike the Greens, who simply take the approach, “If you mention 
the M word—“mandatory”—we will not listen anymore and we will not support the bill and we’ll make sure we 
are listed in the noes.” That is pretty unhelpful because, as I say, if the Greens did the forensic analysis and 
bothered to ask the questions and unpack the issues, they would find there are cogent reasons for supporting this 
bill. I am heartened that, through their leader, members of the Labor Party in this chamber have indicated their 
support for this bill. Members who listened to Hon Sue Ellery’s contribution could hear that she, on behalf of 
members, has considered in great detail the different scenarios, as have I, albeit from perhaps a slightly different 
perspective—different types of questioning. There is a great deal of similarity. From time to time, Hon Sue 
Ellery and I might be on the same page—probably not that often, but it does happen; this occasion being one. I 
am pleased to see that there is a bipartisan objective here that I anticipate will be recorded in Hansard because, 
as I say, I get the sense from Hon Lynn MacLaren that we may need to declare our hand. As I say, because I am 
not necessarily the most enthusiastic supporter of mandatory sentencing regimes as a general principle, I am 
open to being persuaded, as I have been on this occasion, perhaps at the sufferance of some of the briefers who 
are still here to tell the tale, as am I. I think on considering those issues and looking at the statistics we have 
ended up coming to the conclusion that the government, the members who support the government and the 
Labor Party opposition have come to, and that happened because they were willing to do that analysis. With the 
greatest respect to the Greens, it seems to me that that is quite different from the Greens, who have taken an 
automatic approach. It is a fundamental wrong for them to engage with the M word: “We just don’t want to do 
it.” I encourage those members to consider the remarks I have made this evening. I am not flippantly—I never 
would—agreeing to the bill; it is for good, sound reasons that the learned Attorney General and also, I might 
add, his hard-working fellow member of cabinet the Minister for Corrective Services have been able to provide 
to me. I think when we can be provided with that level of information we can, quite rightly, be persuaded to 
support the second reading of the bill in a complete fashion.  
With those few words, I certainly recommend to all members that they give serious consideration to supporting 
this bill. Might I even be so bold as to send out a plea across the chamber to the Greens to join us, the Labor 
opposition and every other member of this chamber in sending a unanimous message to the judiciary. Let this 
not be a bill on which there is dissent because, quite frankly, the Greens have not provided cogent reasons this 
evening for why there should be dissent. The only reason provided was a matter, if we like, of confused 
philosophy and I think that is not good enough. On matters as important as this Parliament dictating to the 
judiciary, if we like, we need to make sure that our logic, our reasoning, is far greater than just cheap one-liners. 
I am convinced that that is the case, so, as I say, I send that plea to the Greens. I may be wasting my breath, but 
since I have nine minutes, I can afford to try my best in that respect and ask Hon Lynn MacLaren, through you, 
Mr Deputy President (Hon Simon O’Brien), to whisper in the ear of her colleague Hon Robin Chapple to see 
whether she can persuade him so that we can avoid the dissent I am so desperate to avoid.  
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Hon Kate Doust: I think your government is desperate to have you sit down so they can get on with other 
business.  
Hon NICK GOIRAN: That is a very interesting interjection —  

Hon Kate Doust: I wasn’t actually trying to help.  

Hon NICK GOIRAN: — by my very honourable colleague the member for South Metropolitan Region. I will 
take that interjection in jest because I think she will realise that it has been the case certainly in the thirty-eighth 
Parliament that when people have tried to prevail on me to not speak it has been a waste of their time.  

Hon Kate Doust: It’s your own team that sometimes prevails on you to not speak; not us. We always look 
forward to your speaking; it’s your own team you have to worry about.  
Hon NICK GOIRAN: From time to time I might even have been asked to sit down.  

Hon Kate Doust: By your own team.  

Hon NICK GOIRAN: It has generally been a waste of time, although I recall one instance when Hon Norman 
Moore got a little cross with me and prevailed upon me that day. We were on a private members’ bill that Hon 
Sue Ellery had introduced, I think, on behalf of the member for Kwinana and we were having a good time.  

Hon Helen Morton: Which was that one?  
Hon NICK GOIRAN: I cannot recall the name of the bill; Hon Sue Ellery may recall, but I do not want to 
digress.  
The DEPUTY PRESIDENT: Order! The member is starting to digress. I am sure he has a lot more to say on 
the actual second reading of this bill.  
Hon NICK GOIRAN: Thank you, Mr Deputy President. I probably will not seek leave for an extension, and I 
apologise, Mr Deputy President, for straying slightly but I was rudely interrupted by Hon Kate Doust, so I will 
restrain myself.  

Let us bring this to a conclusion and let us agree that this is a very important matter. I think the bill requires the 
unanimous support of the house. It would be preferable if that were given, but if the Greens want to stay on their 
little island and not engage with us when it comes to serious law reform because they are not prepared to do the 
heavy lifting and the analysis that I hope I have indicated this evening can be done if they have a will for it, that 
is regrettable. 
As for the rest of us, I am sure we can wholeheartedly support the second reading of this bill, and I thank the 
Attorney General for bringing it to our attention. 

HON PETER KATSAMBANIS (North Metropolitan) [9.40 pm]: I also rise to speak on the Criminal Code 
Amendment Bill (No. 2) 2013 and to support the passage of the bill through this house. 

Let me place on record my congratulations to the Attorney General and the drafters of this bill for its brevity. 
This is a two-page bill, of which the first page consists solely of the title of the bill. I think I am on record in this 
place as supporting the reduction of red tape and the reduction of unnecessary legislation. We have seen the 
proliferation of legislation over the past few decades both in this state and across Australia. It is very 
commendable to see a reversal of that trend, as started by this one bill. This bill gets straight to the point, it does 
not muck around, and it makes sure that the subject matter that it deals with is discrete, cogent and well 
understood by everyone.  

Hon Ljiljanna Ravlich interjected. 
Hon PETER KATSAMBANIS: I am trying very hard to avoid these unnecessary interjections at this time of 
the night. 
The subject of this bill is to extend to youth custodial officers the mandatory sentencing provisions that apply to 
persons who commit a serious violent offence against a public officer. Unlike some of the other speakers, I do 
not have an objection to mandatory minimum sentencing. I am not wedded to it, and I do not think it ought to 
apply to every single type of crime. But, as I alluded to in my inaugural speech, I think there is a growing 
expectation across our community that serious violent offenders should not only be appropriately sentenced for 
their crime, but that the sentencing range that would apply to them should they commit a serious violent offence 
should act as a strong deterrent from the commission of the offence in the first place. If we want to keep our 
society safe and secure, providing that strong level of deterrence should be the first line of defence, not the last 
line of defence. I think that within the criminal justice system, that is sometimes forgotten in place of other 
laudable aims, rehabilitation being one of them, and other such matters. But that strong deterrent effect is 
extremely important.  



Extract from Hansard 
[COUNCIL — Tuesday, 13 August 2013] 

 p3200b-3210a 
Hon Sue Ellery; Hon Lynn MacLaren; Hon Dave Grills; Hon Nick Goiran; Hon Peter Katsambanis; President 

 [11] 

As previously outlined, when the original provisions relating to certain classes of public officers were introduced 
in 2009, a number of criteria were set out that were considered to be desirable to be put in place should this 
mandatory minimum sentencing regime be imposed. The first was that it would apply to officers who are 
uniformed public officers. That is very important, because it needs to be clear to potential offenders that the 
person is a uniformed officer. Non-uniformed officers are sometimes difficult to identify. That is why it is 
important that it be a uniformed public officer. 

The PRESIDENT: Order! I realise that the member is just getting into the flow of his speech, but I need to 
interrupt this second reading debate to go to another sitting of the house. 

Debate interrupted, pursuant to standing orders. 
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